Mr. John Hume Miniſter at Greenlai, and other = * . 
of the Preſbytery of Danſe in Scotland, - - - Pe ants, 


1 ohn Hay of Belton Eſq; Patron of the Pariſh Church 
| John os, - - „ £12 {Rcſpondent: 


The Reſpondent's CASE. 


le T2 LEXANDER Hay of Drummelxier being undoubted Patron of the 
” ASE RY W842: Pariſh Church of Dunſe, made a Diſpoſition or Conveyance of the 

Sh» 2 Advocation, Donation, and Right of Patronage of the Pariſh Church 

and Pariſh of Dunſe, with all the Rights, Privileges and Pertinents | 

thereof, to and in Favour of Robert Lord Blantyre deceaſed, and his | 
KAS Heirs or Aſſigns. | 
re Upon this Title the Lord Blantyre ſoon after made a Preſentation 
in Favour of Mr. Roger Moodie to be Miniſter of the ſaid Pariſh of 
pIRLG Dunſe, which was then vacant ; and he was thereupon admitted by | 

eee the Eccleſiaſtical Judicatories to the Benefice, and enjoyed the ſame 2 5 | 

eee till his Death, which happened in April 1748. 

7 , aver he Death of the ſaid Robert Lord Blantyre, Malter now Lord Blantyre his Son was ſerved 

n. 24 Heir on the Writ of Mortanceſtry to Lord Robert his Father, and thereby made up and eſtabliſh- 
* ed in himſelf a Title to the ſaid Right of Patronage of the Pariſh of Dunſe, which had been 

E- . 

„ in his Father. 9 7 

| 1747. Aug.7, The ſaid Walter Lord Blantyre made a Diſpoſition or Conveyance of the ſaid Right of Pa- 


7 th 
A. | — , 


155 
ö 1 Feb, 19. 


to his Settlement or Admiſſion, 


The Presbytery however applied themſelves to object to the Reſpondent's Title to the Pa- 
tronage, in order to make Way for their own Right of Diſpoſing of the Benefice ſanguam Jure 
devoluto, which by Law would accrue and belong to them, in Caſe the Patron ſhould neglect. 
or refuſe to preſent a qualified Perſon within Six Months after the Vacancy commenced. And 
in this Diſpute, among other Proceedings, it was moved in the Preſbytery, that before they 
ſhould conſider the Anſwers to the Objections, in Point of Law, to the Right of Patronage, they 
might firſt be ſatisfied as to the Doubts and Suſpicions they had of Colluſion in the Diſpoſition of 
the Patronage made to the Reſpondent: And this being agreed to, and the Affair further conſider'd, 
the Preſbytery judged that the proper Method of Satisfaction was by calling on Mr. Hay, (the 
Reſpondent) to clear this Matter upon Oath : And this Reſolution of the Preſbytery being inti- 
mated to the Reſpondent, he made the following Anſwer, That though this appeared to him a 
very unuſual Step of Proceedure, and that good Reaſons might be offered againſt it; yet as 
« he was conſcious of no Colluſion, and as the Matter was fairly tranſacted betwixt Lord Blantyre 
ce and him, he did not inſiſt on any Thing he had to lay againſt it; but being deſirous to give the 
« Preſbytery all reaſonable Satisfaction, he was willing to make Oath as deſired.” Upon which 
the Preſbytery were pleaſed to adminiſtrate an Oath to him, and to put ſuch Interrogatories as they 
thought fit, which with the Anſwers were, inter alia, as follows. Being interrogated, „If it con- 
* ſiſts with your Knowledge, that the Diſpoſition to the Patronage of Dunſe, granted by Mr. Hay 
c of Drummelzier to the late Lord Blantyre was granted only in Truit, or not? Depones he knows 
e nothing about it.“ Being interrogated, © Whether or not have you given Back Bond or other 
% Security to Lord Blantyre, that the Right of Patronage ſhall revert to him or Mr. Ilay of 
& Drummelzier after this Settlement, or at your Deceaſe? Depoſes that he had the Right of Pa- 
* tronage for all the Days of his Life; and that he had made a Deed, obliging his Heirs to denude 
“ in Favour of Lord Blantyre after his own Deceaſe, reſerving the full Exerciſe of the ſaid Right 
&* in his own Perſon during all the Days of his Life? 

Being interrogated, ** Whether or not was this Right of Patronage given to you by Lord 
&* Blantyre upon the Terms and Conditions that you ſhould make uſe of it in Favour of Mr. Adam 
& Dickſon ? Depoſes. negatively, and that he never had Mention made to him of Mr. Adam Dickſon 
from Lord Blantyre, by Word or Writing.” | 
The Reſpondent after ſubmitting to this Inquiſition, was in Hopes that he had given Satiſ- 
faction to the Reverend Preſbytery, and that they would proceed to do him Juſtice by admitting 
his Preſentee ; but inſtead of this, the Preſbytery delayed coming to any final Reſolution at that 
Time; and at an After-Meeting on the 6th Day of December 1748, they came to a Reſolution, 
by Plurality of Votes, that the {aid Preſentation by the Reſpondent was no Bar to the Preſbytery's 
proceeding to moderate a Call at large, for ſupplying the Vacancy of Dunſe; and accordingly 
appointed a Day for ſuch Call and Election to proceed. 5 

By this Sentence the Preſbytery in Effect determined the Queſtion betwixt the Reſpondent and 
themſelves, and that it belonged to the Preſbytery to confer the Benefice as they ſhould think 
fit for this Time; and that the Reſpondent's Preſentation was void or ineffectual. 

In order to prevent the Inconveniences that might ariſe from the Preſbytery's taking upon 
them to admit to the Benefice, any other Perſon than the Preſentee of the lawful Patron, the Re- 
ſpondent made his Appeal from this Sentence of the Preſbytery of Dunſe, to _ 22 

| ccle | 
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(2) 

Eccleſiaſtical Superiors, the Synod of Merſe and Teviotdale ; by which Court the Cauſe was re- 
ferred to the General Aſſembly of the Church of Scotland, which ſat at Edinburgh in the Month 
of May laſt, who after hearing the Cauſe on the 16th of that Month, reverſed the Sentence of 
the Preſbytery of Dunſe, and appointed them to moderate a Call to the ſaid Mr. Adam Dickſon to 
be Miniſter at Dunſe, that is, to proceed in the uſual Manner towards the Settlement or Admiſ- 

ſion of the Reſpondent's Preſentee. : 8 
In the mean While, after the above Reſolution of the Appellants, the Preſbytery of Dunſe, of the 
6th of December 1748, the Reſpondent, in order to bring the Queſtion of civil Right to be 
eſtabliſned or declared by the proper Judges, brought his Action of Declarator before the Court 
1748-9. of Seſſion in January 1748-9; to which he made the Appellants Parties Defendants, in order to 
Fanuary obtain the Judgment of the Court of Seſſion, as to the Validity of his Title to the Patronage, 
and the due Exerciſe thereof by his Preſentation of the ſaid Mr. Dickſon a qualified Perſon, and 
conſequently that the Right of Preſentation had not fallen to the Presbytery of Dunſe, tanquam 

Jure devoluto, _ ; ; 5 Pu 

To this Action the Appellants appeared by their Council, and at the Hearing of the Cauſe 
before the Lord Ordinary, the Reſpondent, Plaintiff in the Action, repreſented that his Titles 
to the Patronage being produced before the Presbytery, he prayed Warrand for Proceſs of Di- 
ligence for Recovering thereof ; and the ſame being put into the Hands of the Council or Agents 
1748-9. for the Defendants, the Lord Ordinary by Interlocutor of the 28th of January 1748-9, OrDaineD 


Fan. 28. the Defenders Procurator or Agent to produce in the Clerks Hands betwixt and Monday then next, 


1ſt appealed the Writings they acknowledged to be in their Cuſtody. ö | by. ich A WM ; 
from. The Cauſe was heard before the Lord Ordinary, when the Defenders, now Appellants, inſiſted 


chiefly on an Objection to the Certificate of the Preſentee's Qualification, by his taking the Oaths 


1749-9. required by Law to the Government, upon the 7 a Day of June 1748; which Objection the 
Jau. 31. Lord Ordinary by Interlocutor of this Date repelled, and decerned and declared, 


2d appealed Againſt this Interlocutor, the Appellants applied to the Lord Ordinary by a Repreſentation, 
wherein they inſiſted J, That all proper Parties were not called as Detendants to this Action of 


from. 


Declarator of the Reſpondent's Right of Patronage. 2dly, They repeated their Objections to the 
Preſentee, as not having taken the Oaths before his obtaining his Licence to be a Preacher, as di- 


rected by an Act of the gth of King George the Firſt, Chapter 28. And 3dly, That the late Lord 


Blantyre had neither uplifted nor applied the vacant Stipends for pious Uſes within the Pariſh, 
during the laſt Vacancy before the Admiſſion of Mr. Moodie deceaſed ; and by his failing ſo to 
do, he had loſt his Right of Preſentation for the next Turn, in virtue of the Eighteenth A& 
of the Parliament of Scotland in 1685. | | | 
To this Repreſentation Anſwers were made for the Reſpondent z as to the firſt Point, That he 
held this Patronage by a Conveyance from the preſent Lord Blantyre the Son and Heir of the 
late Lord Blantyre, who was in the indiſputed Poſſeſſion of this Patronage, the very laſt Incum- 
bent having been admitted upon his Preſentation ; and that he had made the Preſbytery Parties 
to this Action of Declarator, they being the only Perſons who diſputed his Title. 2h, As to 
the Qualification of the Preſentee, that the Act of the 5th of the late King does not inflict a total 
Incapacity on the Perſon neglecting to qualify in due Time from enjoying any Benefice, but only 
for the Space of one Year, and directs how the Stipend of that Year ſhall or may be applied: 
And farther, that this Objection was entirely removed by an Act of the 21ſt Year of the King, 


intituled, An Act to indemnify Perſons who have omitted to qualify themſelves for Offices and Employ- | 


ments within the Time limited by Law ; and for allowing further Time for that Purpoſe till the 28th 
of November 1748. And the Preſentee in this Caſe having taken the Oaths required by Law, on 


the gth of June 1748, before he was preſented by the Reſpondent, he was then fully diſcharged 


and indemnified from and againſt all Penalties, Incapacities or Diſabilities that might be incurred 
by reaſon of any former Neglect or Omiſſion. And to the third Objection it was anſwered, that 
the Act of Parliament 168 3, provides in theſe Words, And if he (the Patron) fail therein, he 
<« ſhall loſe his Right of Preſentation for the next Vice,” which at any Rate could go no farther 
than to afford a perſonal Objection to himſelf; for the Law does not ſay, that not only he but 
his Heirs ſhall loſe the next Preſentation, or that a ſingular Succeſſor or Purchaſer from him or from 


his Heir ſhall loſe it; neither was there any Law that gave the Presbytery a Title to call for an 


Account to be made before them, of the Application of the vacant, Stipends during the laſt Va- 
cancy, when a new Preſentation came to be offered; although if the Preſbytery had a Title to 
demand ſuch Account, there could be no Difficulty to ſhew in the preſent Caſe, that the Stipends, 
during the preceding Vacancy, had been duly applied to pious Uſes within the Pariſh. 


1 The Caſe being ſtated by the Lord Ordinary to the whole Court for their SIRE 
748-9. 


Feb. 15. his Lordſhip of this Date pronounced the following Interlocutor, © The Lord Orainary having 
zd appealed read and conſidered the Repreſentation and Anſwers, and he having adviſed with the Lords thereanent, 
from. REPELLED Jhe Objections made both to the Purſuers Right, and to the Perſon by him preſented on 
| account of his not having taken the Oaths before his firſt Licence, in Reſpect of the Anſwers, and 
FOUND bat the Purſuer had in poſſeſſorio ſufficient Right to preſent, and that the Right has not 

fallen to the Presbytery tanquam Jure devoluto.” | 5 5 

Againſt this Interlocutor the Appellants applied by Petition to the Lords, and thereby 

inſiſted on ſeveral Topicks, which (it is apprehended) were F oreign to the preſent Action; 

the Appellants Petition, praying their Lordſhips to find, I/, That no Action was competent 


before their Lordſhips for reverſing the Judgments of a Church Judicature in the Settlement of 
a Miniſter of a vacant Pariſh. 


But no ſuch Reverſal had been inſiſted upon by the Action of Declarator, or pronounced by 


the Interlocutor complained of. 


The Appellants prayed 2dh), To find that a Declarator of a Right of Patronage againſt a 


Presbytery or Synod is not properly brought, as they are not proper Defenders in ſuch an 
Action. | | 


But tho? it be true that the Presbytery can have no Pretenſions to the perpetual Right of 
Patronage, and that a Declarator againſt them will not aſcertain the Purſuers Title againſt any 


third Party pretending Right to the Patronage itſelf, if there be ſuch Party, yet the Presbytery 


is the proper Defender when they ſet up their own Claim againſt that of the Patron in a par- 


ticular Inſtance, that the Court of Law may judge, betwixt them, to whom the civil Right of 
Preſentation belongs in that Inſtance, | 


* 


The 
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The Appellants prayed the Court 3dly, To find that the Qualifications of a Preſentee to 4 
vacant Church, are not the proper Subject of a Declarator before a civil Court in Scotland. | 
And this is true if the Appellants mean the Qualifications of a Preſentee in Reſpe& of his Li- 
terature, Orthodoxy, or moral Character, of which they are the competent Judges ; but whether 
he is capable by the Laws of the Land to receive a Preſentation and preſerve the Patron's Right, 
The ppellants prayed the Court to find, 47hly, That it was not competent to their Lord- 
ſhips to grant an Injunction to the Church Judicatories in Scotland, not to ſettle a Miniſter in a 


is one n which was the proper Subject of Declarator before a civil Court. 


vacant Pariſh, 


But no ſuch Injunction had been granted by the Interlocutor, or inſiſted for by the Reſpon- 
dent at the hearing of the Cauſe. 


. « The Lords having heard and conſidered the ſaid Petition, they aputRED 10 the Lord 
% Ordinary's Interlocutor, and refuſed the Defire of the Petition, and rounp that the general Words 


ch appealed . pork and DECLARE can go no further than the Particulars determined.” 


The Appellants have been pleaſed to bring their Appeal againſt the above mentioned Interlo- 
cutors of the Lord Ordinary of the 28th and 31ft of January, and 15th of February, and of the 
whole Court of the 2 5th: of February 1748-9. But the Reſpondent is adviſed they ꝗre agreeable 
to Law, and humbly hopes the ſame ſhall be affirmed, for the following amongſt other 


CS 53 © KN 8 


That by the Law of Scotland it is competent for every Man to bring a Declarator of his Right 
or Title to any Eſtate or Intereſt belonging to him againſt any Party who has conteſted, or 
who the Purſuer apprehends, may conteſt the ſame with him; and the End of ſuch Decla- 
rator in the preſent Caſe was, to prevent the Appellants, or even the ſuperior Eccleſiaſtical 
Judicatories of the Church of Scotland, from taking upon themiclves, on a miſtaken Sup— 
poſition of the Point of Right, to confer this vacant Bencfice of the Pariſh of Dunſe on 
any other Perſon than the Repondent's Preſentee, for that in ſuch Cafe ic has been adjudged 
by the Court of Seſſion, That the Patron has Right to retain the whoic Fruits of the 
ce Benefice in his own Hands” in virtue of the ſecond Act made in the Year 1592, when 
the Church of Scotland was eſtabliſhed by Law in its preſent Form of Government. 


That the Reſpondent did well maintain the Points of his Declarator, in which he obtained the 


Judgment of the Court of Seſſion, by producing a lawful Coriveyance from the preſent 
Lord Blantyre, the Heir of the late Lord, who was confeſſedly in Poſſeſſion of this Pa- 
tronage, and had preſented the very laſt Incumbent, who received Admiſſion upon it 
and therefore it was rightly found that the Reſpondent had in poſſeſſorio ſufficient Right to 
preſent, and having in due Time preſented a qualified Perſon, there was no juſt Pretence 
that the Right had fallen pro hac Vice to the Presbytery tanquam Jure devoluto. | 

That the Interlocutors complained of are derogatory to the Rights and Privileges of the 
Church of Scotland, and particularly, that by the 5th Act of the Parliament 1567, it is 
enacted, That the Examination and Admiſſion of Miniſters within this Realm be only in 
the Power of the Kirk, the Preſentation of Laick Patronages being always reſerved to the 
juſt and ancient Patron's—Proviſo, That in caſe the Patron preſent within the ſaid ſix 
Months, and the Superintendant or Commiſſioner of the Kirk refuſes to receive and admit 
the Perſon preſented by the Patron as ſaid is, it ſhall be lawful to the Patron to appeal to 
the Superintendent and Miniſters of that Province where the Benefice lies, and deſire the 
Perſon preſented to be admitted, which if they refuſe, to appeal to the General Aſſembly 
of this haill Realm, by whom the Cauſe being decided, ſhall take End as they decern and 
declare; which Act is ratified by the 99th Act made in 1581, and again by the 114th Act 
1592, which contains the Eſtabliſhment of Presbytery as the national Church of Scotland, 
and this laſt Act is revived by the gth Act of 1690, for ſettling Presbyterian Church 
Government, „ 

That the Appellants are here endeavouring to draw into this Caſe a Queſtion intirely foreign to 

it, for if that Act of 1567 be ſtill in Force, the Interlocutors of the Court of Seſſion com- 
plained of, have determined nothing contrary to it, or in any Manner deny that the Exa- 
mination and Admiſſion of Miniſters belongs to the Church by Law eſtabliſhed; the In- 
terlocutors have only declared that the civil or patrimonial Right of preſenting belongs to 
the Reſpondent and not to the Appellants ; and when this ſhall be affirmed, as the Reſ- 
pondent humbly hopes it ſhall, it may {till be true that the Examination and Admiſſion of 
the Reſpondent's Preſentee will be in the Judgment of the Eccleſiaſtical Judicatorics in their 

proper Order. | | 

That if any Perſons have in the preſent Caſe impugned the final Power of Deciſion in the 
General Aſſembly, theſe are the Appellants themſelves, and they only, for the Reſpondent, 
in order to procure the Admiſſion of his Preſentee, has purſued the- Method pointed out in 
the Act of 1567, by appealing from the Presbytery to the Provincial Synod, and from 
thence to the 8 Aſſembly, which was held in May 1749, and which reverſed the 
Sentence of the Appellants of the 6th of December 1748, and appointed the Appellants to 
moderate a Call to Mr. Dickſon the Reſpondent's Preſentee, that being the firſt uſual Step 
towards the Settlement of the Pariſh or Admiſſion of the Preſentee, and which fairly implies 
that the reſt ſhall follow ; but the Appellants have moderated the Call, and there hope 
ſhort, leaving the Pariſh to remain vacant for another Year, and the Reſpondent, and all 
others concerned, expoſed to the Trouble of a freſh Litigation at the next General Aſſembly, 


_ a final Sentence given at its laſt Meeting upon the ſole Point in Debate. betwixt the 
ar ties. : | bo 


De Reſpondent therefWe - humbly hopes that the Interlocutors complained of ſhall 
| be affirmed, and the Appeal diſmiſſed with Coſts. 


Ap. PRINGLE, 
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